DUTIABLE STATUS OF GOODS

All goods imported into the US are subject to duty or duty-free entry in accordance with their classification under the applicable items in the Harmonized Tariff Schedule of the United States. 

When goods are dutiable, ad valorem, specific or compound rates may be assessed.

(a)
An ad valorem rate, which is the type of rate most often applied, is a percentage of value of the merchandise, such as 5% ad valorem.

(b)
A specific rate is a specified amount per unit of weight or other quantity, such as 5.9 cents per dozen.

©
A compound rate is a combination of both an ad valorem rate and a specific rate, such as 0.7 cents per pound plus 10% ad valorem.

Free of Duty or Dutiable

Rates of duty for imported merchandise may also vary depending upon the country of origin.  Most merchandise is dutiable under the most-favored national (MFN) rates-now referred to a  normal  trade relations-in the general column under column 1 of the Tariff Schedule.  Merchandise from countries to which the MFN rates have not been extended is dutiable at the full or “statutory” rates in column 2 of the Tariff Schedules.

Free rates are provided for many sub-headings in columns 1 and 2 of the Tariff Schedule.  Duty-free status is also available under various conditional exemptions that are reflected in the Special column under column 1 of the Tariff Schedule.  It is the importer’s burden to show eligibility for a conditional exemption from duty.

One of the more frequently applied exemptions from duty occurs under the Generalized System of Preferences.  GSP-eligible merchandise qualifies for duty-free entry when it is from a beneficiary developing country and meets the requirements.

Other exemptions are found under subheadings in Chapter 98 of the Tariff Schedule.  These subheadings include, among other provisions, certain personal exemptions, exemptions for articles for scientific or other institutional purposes, and exemptions for returned American goods.

Rulings on Imports

The Customs Service makes its decision as to the dutiable status of merchandise when the entry is liquidated after the entry documents have been filed.  When advance information is needed, do not depend on a small “trial” or “test” shipment since there is no guarantee that the next shipment will receive the same tariff treatment.  Small importations may slip by, particularly if they are processed under informal procedures that apply to small shipments or in circumstances warranting application of a flat rate.

An exporter, importer or other interested party may get advance information on any matter affecting the dutiable status of merchandise by writing the port director where the merchandise will be entered or to the US Customs Service, Attention:  Office of Regulations and Rulings, Washington, DC 20229.

Detailed information on the procedures applicable to decisions on prospective importations is provided in the Customs Regulations, Part 177-“Adminstrative Rulings.” (The complete Customs Regulations are available in Ports of Entry & US Import Regulations, also published by Commonwealth Business Media, Inc.; call (888) 215-6084 to order).

Binding Decisions

While you will find that, for many purposes, the ports are your best sources of information, informal information obtained on tariff classifications is not binding.

Under the Customs Regulations(19 CFR) Part 177-“Administrative Rulings,” the importing public may obtain a blinding tariff classification ruling, which can be relied upon for placing or accepting orders or for making other business determinations, under Chapters 1 through 97 of the Harmonized Tariff Schedule (HTSUS) by writing to any Customs port director or to the Director, National Commodity Specialist Division ,United States Customs, Attn: CIE/Ruling Request, One Penn Plaza, 11th Fl., New York. NY 10119 along with three request copies, samples or photographs and a description of the products/goods.  Please note that samples of chemical or powdered substances should not be submitted with the ruling requests.  If such samples are needed, the National Commodity Specialist Division will request them and provide mailing instructions.  The rulings will be binding at all ports of entry unless revoked by the Customs Service’s Office of Regulations and Rulings.

Ruling Requests

The following information is required in ruling requests.

1. The names, addresses and other identifying information of all interested parties (if known ) and the manufacturer ID code (if known).

2. The name (s) of the port(s) in which the merchandise will be entered (if known).

3. A description of the transaction: for example, a prospective importation of (merchandise) from (country).

4. A statement that there are, to the importer’s knowledge, no issues on the commodity pending before the Customs Service or any court.

5. A statement as to whether classification advice had previously been sought from a Customs officer and, if so, from whom, and what advice was rendered, if any.

Tariff Classification Requests

A request for a tariff classification should include this information.

1. A complete description of the goods.  Send samples, if practical, sketches, diagrams or other illustrative material that will be useful in supplementing the written description.

2. Cost breakdowns of component materials and their respective quantities shown in percentages, if possible.

3. A description of the principal use of the goods, as a class or kind of merchandise, in the US.

4. Information as to commercial, scientific or common designations as may be applicable.

5. Any other information that may be pertinent or required for the purpose of tariff classification.

Any of the first four requirements above may be disregarded if you are certain the information will not be of use for tariff classification purposes.  However, to avoid delays, your requests should be as complete as possible.  If you send a sample, do not rely on that to tell the whole story.  Also, please note that samples may be subjected to laboratory analysis, which is done free of charge.  However, if a sample is destroyed during laboratory analysis, then, of course, it cannot be returned.

Information submitted and incorporated in the response to a request for a Customs decision may be disclosed or withheld in accordance with the provisions of the Freedom of Information Act, as amended (5 USC 552; CFR177.8(a)(3)).

Protests

The importer may disagree with the dutiable status after the entry has been liquidated.  A decision at this stage of the entry transaction is requested by filing a protest and application for further review on Customs Form 19 within 90 days after liquidations (See Customs Regulations {19 CFR} Part 174-“Protests”).  If the Customs Service denies a protest, dutiable status may then be determined through litigation against the Government.  

Liability for Duties

There is no provision under which US duties or taxes may be prepaid in another country before exportation to the US.  This is true even in the case of gifts sent through the mail.

In the usual case, liability for the payment of duty becomes fixed at the time an entry for consumption or for warehouse is filed with Customs.  The obligation for payment is upon the person or firm in whose name the entry is filed.  When goods have been entered for warehouse, the liability for the payment of duties may be transferred to any person who purchases the goods and desires to withdraw them in his own name.

Payment to a Customs broker will not relieve an importer of record of liability for Customs charges (duties, taxes and other debts owing Customs) in the event the charges are not paid by the broker.  Therefore, if the importer pays by check, Customs charges may be paid with a separate check payable to “US Customs Service” that will be delivered to Customs by the broker.

If the entry is made in the name of a Customs broker, relief from statutory liability for the payment of increased or additional duties found due may be obtained by the broker if (1) the actual owner of goods is named and (2) the owner’s declaration whereby the owner agrees to pay the additional amount of duty and the owner’s bond are filed by the broker with the port director within 90 days of the date of entry.

Antidumping and Countervailing Duties

Antidumping duties (Ads) are assessed on imported merchandise of a class or kind that is sold to purchasers in the US at a price less than the fair market value.  Fair market value of merchandise is the price at which it is normally sold in the manufacturer’s home market.

Countervailing duties (CVDs) are assessed to counter the effects of subsidies provided by foreign governments to merchandise that is exported to the US.  These subsidies cause the price of such merchandise to be artificially low, which cause economic “injury” to US manufacturers.

The Department of Commerce, the International Trade Commission (ITC) and the US Customs Service all play a part in enforcing antidumping and countervailing duty laws.

The Department of Commerce is responsible for the overall administration of AD and CVD laws and for investigating allegations of dumping or foreign subsidization of imports.  If warranted by the investigation, the Commerce Department also establishes the duty to be imposed on the merchandise.  The ITC determines whether injury to industry has occurred, is likely to occur or whether an industry may be hampered in its start-up efforts as a result of alleged dumping or subsidies.

The Customs Service assesses Ads and CVDs once the rates have been established and the ITC has made the necessary determinations.

Establishing and assessing both kinds of duties occurs during the following processes.

Investigation

AD or CVD investigations are typically initiated when a domestic industry files a petition with the Department of Commerce or when another interested party an industry association, for example alleges unfair competition by non-US manufacturers.  The party must simultaneously (that is, on the same day) file the petition with the Commerce Department and the ITC (the latter if an injury test is required).  Upon receipt of the petition, the Department of Commerce investigates the merits of the allegations to determine whether dumping or unfair subsidization has indeed occurred.

The ITC, meanwhile, investigates whether there is reasonable indication that American industries are, or are likely to be, harmed by the alleged dumping or subsidies.  Results of these investigations are published in the Federal Register.

The Department of Commerce then calculates the difference between prices at which the merchandise in question is being sold in the United States and its fair market value.  On the basis of such calculations, Commerce directs the Customs Service to:

(1) assess cash deposits or require bonds on imports of the merchandise to cover possible AD or CVD duty liability, and

(2) suspend liquidation of the entries until the Department has determined whether dumping or subsidization has occurred and has  calculated the proper dumping or countervailing margins.

Completing the Investigation

When the Department of Commerce and, if applicable, the ITC have completed their investigations and determined that dumping or subsidization has occurred.  Commerce will publish an Antidumping or Countervailing Duty Order, which will be announced in the Federal Register.  At this point, Commerce will generally direct the Customs Service to collect only cash deposits.  Bonding is no longer permitted for AD or CVD duty deposits.

Administrative Review/Final Settlement

Each year, on the anniversary of the final determination of dumping or subsidization, the Department of Commerce must, by law, perform an administrative review of the AD or CVD case if requested by interested parties to determine whether duty rates in effect for that first year period are correct.  Commerce publishes the results of this review in the Federal Register.

At the one year anniversary or completion of the administrative review, Commerce will direct Customs to liquidate the entries for the affected period.  Customs will then review the entries for the affected period.  Customs will then review the entries and, if called for, make refunds to the importer or assess whatever additional duties may be owed.
DUTY CONCESSION FACILITIES

 There are some products are eligible to import on temporary duty free facilities.  These products are mainly for merchandize to be prepared to get back to original countries and products that are exporting under AFA Carnet system.

Some countries are eligible for more than one tariff treatment.  Most of the imports entering into USA do not MFN tariff rates.  The tariff structures based on special tariff treatment under various schemes e.g. GSP system, NAFTA etc.

(i) Generalized System of Preference

Generalized system of preference within GSP of USA first began in 1976 generally expires each year.  The GSP eligibility list contains wide range of products classified under more than 4000 different sub headings in the harmonized tariff schedule of the USA.  Merchandize classified under sub heading designated in this manner way qualify for duty free if imported into up to directly to any of the designated countries and territories.  The list of countries and exclusions as well as the GSP eligible articles reviewed annually during the life of the programme.

(ii)
NAFTA

The North American Free Trade Agreement came into effect January 1st 1994 among Canada, Mexico and USA creating a Free Trade area.  The NAFTA eliminates tariff on most goods originating in Canada, Mexico and the USA or a maximum transition period of 15 years. (by 2008)  The schedule to eliminate the tariff already established in the Canada and USA Free Trade Agreement (CEFTA) continued as planned so that all Canada, USA trade became duty free in 1998.  For most Mexico, USA and Canada/Mexico trade the NAFTA eliminate either existing custom duties immediately or will face them out 5-10 years.  On a few sensitive items will face out of tariff over 15 years.

(iii)
Caribbean Basin Initiatives

The CBI is a programme providing for the duty free entry of merchandize for designated beneficiary countries or territories this programme was enacted by the USA as the Caribbean  Basin economic recovery  which became effective on January 1st 1994 and has no expiration date.  24 Caribbean countries have been designated as beneficiary countries to the list of beneficiaries may change from item to time over the life of the programme.

(iv) Andean Trade Preferences

The Andean Trade Preferential Act is a programme provide fro the duty free entry eligible merchandise from designated beneficiary countries.  Certain other goods may resource duty reduction.  The ATPA was enacted by USA on December 1991 and it was renewed through December Trade Act 2002.  The beneficiary countries are Bolivia, Colombia, Ecuador, Peru.

(V)
Free Trade Agreements

USA signed few FTAs  with few countries.  There are two (02) FTA signed by USA.

a) USA/Canada Free Trade Agreement
USA/Canada Free Trade Agreement (CETA)  took effect, eventually eliminating all tariffs between the US and Canada.  Almost all tariffs between the United States and Canada were eliminated January 1, 1998 (liquor and tobacco products are not duty-free, nor are several protected items, including sugar and textiles).

b) USA/Chile Free Trade Agreement

Chile and the United States reached agreement on a Free Trade Agreement (FTA).  The FTA is the first comprehensive trade agreement between the US and a South American country.  Under the provisions of the Chile – USA FTA, more than 85 percent of bilateral trade in consumer and industrial products will become duty-free immediately, with mot remaining tariffs eliminated within four years.  US export sectors that will benefit include agricultural goods, construction equipment, automobiles, auto parts, computers and other information technology products, medical equipment and paper products.  About 75 percent of US and Chilean agricultural goods will be duty free within four years, with all tariffs and quotas phased out within 12 years.  The FTA also establishes a secure, predictable legal framework for US investors in Chile, open and fair government procurement, and expanded intellectual property rights protection.

c)
USA – Israel Free Trade Area Agreement

USA – Israel Free Trade Area Agreement  is a promote originally enacted provided Duty Free Treatment for merchandize produced in Israel to stimulate trade between 02 countries.  This became effective 1995.

d)       USA – Jordan Free Trade Agreement

USA – Jordan Free Trade Agreement was signed on October 2000.  The agreement provides for the eliminate of duties and commercial barriers to bi-lateral trade in goods and service originally in USA and Jordan.

e)       USA/Singapore Free Trade Agreement

USA – Singapore Free Trade Agreement, the first US FTA with an Asian nation, was signed.  The FTA expands US market access in goods services, investment, government procurement and intellectual property.  The agreement also provides for significant co-operation in promoting labour rights and the environment.  US goods are guaranteed zero tariffs immediately under the FTA.  The FTA ensures that Singapore cannot increase its duties on any US product.  Duties on Singapore products entering the US market will be eliminated at different states, with the least sensitive products entering duty-free as soon as the FTA enters into force and tariffs on the most sensitive products phased out over ten years.  The FTA also provides the broadest possible trade liberalization for services.  Singapore will treat US services suppliers as it does it sown suppliers.  Market access in services will be supplanted by strong disciplines on regulatory authority.  US investors will also gain important protection, receiving equal treatment with local Singaporean or any other foreign investors
